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COMMENTS OF NPCR, INC. d/b/a NEXTEL PARTNERS 
IN SUPPORT OF PETITION OF ALLTEL COMMUNICATIONS, INC. 

NPCR, Inc d/b/a Nextel Partners ("Nextel Partners"), by its undersigned counsel, hereby 

submits its comments in the abovc-captioned proceeding i n  support of AllTel Communications, 

Inc 's ("AIITel") Petition for consent to redetine service areas of certain -1 telephone 

coinpanies in the state of Wisconsin ' By granting AlITel's Pet~tion, the Cornrftission will 

aurhorix AllTel ~ as well as other carriers, including Nextel Partners ~ to provide Universal 

Service Fund ("USF") supported services in areas based on wire center boundaries rather than on 

rural tclephone company ("RTC") study areas. This will advance the purposes of the USF, by 

facilitating competition in rural areas, and bringing a greater menu of choices to the rural 

consumer Accordingly, grant of the AllTel Petition is in the public interest, as already 

determincd by the Public Service Commission o f  Wisconsin ("PSCW"). 

% 

. S w  FCC Public Notice, "The Wireline Competition Bureau Seeks Comment on AJITel's 
Petition to Kedcfine Rural Telephone Company Service Areas in the State of Wisconsin," CC 
Docket No 96-45, DA 03-3876 (released December 4, 2003) 
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BACKGROUND 

Nextel Partners is a Delaware corporation with its principal place of business located In 

the State of Washington. Nextel Partners provides wireless digital communicatlons services m 

mid-sized and smaller markets, including many RTC study areas, throughout the United States. 

Through its affiliation with Nextel Communications, Inc. ("Nextel"), Nextel Partners offers its 

customers the same fully integrated, digital wireless communications services available from 

Nextel, including digital cellular, text and numeric messaging, wireless Internet access and 

Direct Connect digital walkie-talkie, all in a single wireless phone Nextel Partners holds or has 

thc right to use wireless frequencies in 58 markets where approximately 53 million people live or 

work 

Nextel Partners has been designated as an eligible telecommunications carrier ("ETC") by 

thc PSCW i n  numerous areas of the State of Wisconsin, including study areas served by RTCs * 
In designating Nextel Partners as a n  ETC, the PSCW authorized Nextel Partners to serve I n  

certain RTC wire centers where Nextel Partners was unable to serve the entire RTC study area. 

The PSCW's designation in these partially-served RTC wire centers was granted, condltioned 

only on the Comn~ission's consent to the approval of this redefinition under 47 C.F.R. 5 54 207 

DISCUSSION 

The partially-covered RTC study areas for which Nextel Partners was conditionally 

designated as a n  ETC by the PSCW are included within the scope of  the AllTel Petition.' As a 

' Application of NPCR, Inc., d/b/a Nextel Partners for Designation as an Eligible 
Tclccommunications Carrier 111 Wisconsin, Wisconsin Public Servlce Commission Docket No 
808 I -TIL101 (mailed Sept. 30, 2003) ("PSCW Nextel Partners Order"). A copy of the PSCW 
N c ~ d  /'orhers Order is attached as Exhibit 1 hereto. 

As noted on the Appendix to the PSCW Nexiel Purlners Order, Nextel Partners was 
conditionally designated within exchanges served by CenturyTel of the Midwest-Wlsconsin, 
CcnturyTel o f  the Midwest-WlNorthwest, CenturyTel of Northwest Wisconsln, LLC, 
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consequence, the Commission’s grant of its consent to the approval of the AllTel Petition will 

allow both AllTel and Nextel Partners to provide USF supported services in the indicated RTC 

study area wire centers, without being required to serve the RTC study areas in their entireties. 

For this reason, Nextel Partners supports AIITel’s Petition and urges the Commission to grant its 

consent promptly to the requested redefinition in Wisconsin. 

Nextel Partners concurs with AllTel that the PSCW properly authorized competitive 

ETCs to scrvc within their identified wire centers, rather than on a study area basis. Nextel 

I’artners, likc AIITel, does not hold all of the FCC licenses that would be required to serve the 

eiitirety of some of the RTC study areas that overlap its service territory Redefinition of the 

indicated RTC study areas under Commission Rule 54 207 is strictly necessary to allow AllTel - 

and Kextel Partners -to bring the benefits of Competitive choice and network build-out to these 

areas The PSCW has recognized these benefits to include, znler ulia, (I) spurring infrastructure 

deployment in rural areas, (11) encouraging further efficiencies and productivity gains in  the 

provision of rural service, (iii) provision of new technologies; (iv) the option of mobility, 

(v)  increased local calling areas4 The PSCW concluded that encouraging such developments 

would “benefit consumers and improve the quality of life for affected citizens of Wisconsin ’’5 

Redefinition of the indicated KTC study areas in this proceeding is in the public interest, 

because it helps to achieve USF policy objectives in  Wisconsin without resulting in any 

cognizable harm to the public or to the rural consumer For example, in granting Nextel Partners 

ETC designation for the aforementioned partially-covered RTC study areas, the PSCW expressly 

CenturyTel of Northern Wisconsin LLC, and CenturyTel of Central Wisconsin. These rural 
telephone company service areas are all included within the scope of the AllTel Petition. 

See PSCW Nextel Purtnet-s Ordev a t  8 
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rccognized that changes i n  the USF funding mechanisms, allowing RTCs to disaggregate and 

target USF High Cost Program assistance within low and high cost portions of their study areas, 

have largely eliminated any concerns about “cherrypicking” or “cream-skimming” by 

competitive ETCs ” 

The PSCW has on more than one occasion carefully considered and weighed the relevant 

issucs i n  reaching its public interest determinations concerning redefinition of RTC study areas 

i i i  Wisconsin In fact, the PSCW determined that redefinition for RTC study areas is in the 

public interest in cases filed by AIITel, by United States Cellular,’ and again in Nextel Partners’ 

casc. The Commission should support and approve of this action by the PSCW by granting i t s  

consent to rcdcfinition of these RTC study areas. 

CONCLUSION 

111 light of the foregoing, Nextel Partners urges the Commission to grant its consent to the 

PSCW’a redefinition of the indicated RTC service areas as promptly as possible, so that AllTel 

(’ See PSCW Nexlel Parlners Order at 10-11 See also I n  [he Matter o/ Federal-State Joint 
Board on Uni versa1 Service, Petitions /or Reconsiderutron of Western Wireless Corporation’s 
Decignalion as an Eligible Teleconirnunrcations Carrier In  the State of Wyoming, CC Docket 
No 06-45, 16 FCC Rcd 19144 (2001) 

Rural telephone companies, however, now have the option of disaggregating and 
targeting high-cost support below the study area level so that support wtll be 
distributed i i i  a manner that ensures that the per-line level of support is more 
closely associated with the cost of providing service [cilation omitfed ] 
Therefiire, any concern regarding “cream-skimmlng ” oj’customers that may arise 
i n  designamg a service oren thar does not encompass the entire study area of the 
rural lelephotie company hu.s been .~uh.rfanliully ellminofed 

I h FCC Rcd IO I44 at 7 12 (emphasis supplied) 

7 SPC Application of United States Cellular Corporation for Designation as an Eligible 
Telecoininunications Carrier i n  Wisconsin, 8225-TI-IO2 (mailed Dec. 20, 2002) (“PSCW US. 
Cellzilur Ode/ -”)  A copy of the PSCW 0.S Cellular Order is attached as Exhibit 2 hereto. 
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and other conipetitlvc ETCs such as Nextel Partners can provide USF supported services to the 

rural consumers in those areas on a wire center basis 

Respectfully submitted, 

NPCR, INC. d/b/a NEXTEL PARTNERS 

Albert J. Catalano 
Matthew I. Plache 
Ronald J.  Jarvis 
Catalano & Plache PLLC 
3221 M Street N.W. 
Washington, D.C. 20007 
(202) 338-3200 voice 
(202) 338-1700 facsimile 

Counsel for Nextel Partners 

Datc Decembcr 19, 2003 
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BEFORE THE 

PUBLIC SERVICE COMMISSION OF WISCONSIN 

Applic;r~ion of NPCR, Inc., d/b/a Nexiel Partners for Designation 
as an Eligible Telecommunications Carrier i n  Wisconsin 

808 1 -TI- 10 1 

FINAL DECISION 

This I $  the final decision in  this proceeding to determine whether to designate NPCR, Inc. 

(Nexkl) as a n  Eligible Telecommunications Carrier (ETC), pursuant to 47 U.S.C. 0 214(e)(2) 

and Wis. Admin. Code 5 PSC 160.13. Designation as an ETC makes a provider eligible to 

receive universal service fund (USF) monies. 

Lntroduction 

Nexlel filed ail application for ETC designation on April 24, 2003. The Commission 

issued a Notice of Investigation on June 27,2003. The Commission issued a Notice Requesting 

Comments on September 12, 2003. A number o l  entities filed comments on 

September 18, 2003.' The Cornmission discussed this matter at its September 25, 2003 open 

mecling. 

Nexlel rcquested ETC designation for the exchanges shown in Appendix B. The 

terriloric\ tor which ETC designation I \  requested are served by a mix of rural and non-rural 

lelecommunications carriers. 

' Ciri ieiia I l t i l i i y  Board (--CUB..). CentupTel. Inc niid TDS ' lc lc iom Corporation, the Wisconsin State 
I c l ~ c i ~ n i n i u n i i d i i i ~ n ~  Aswcialion Small Cimpdny Commiiler ( W S I A  Small Company Committee), W i w m i n  
Siaic TclLcomrnunicalion\ A r s o c i a t i m  I L K  Division (WSTA ILEC Division): Wisconsin State 
Tcl~~uininunicali(in\ Aiwciation Wirclc\\ Divirion, N5ighltel W i r r l r s  (lor seven appllcantq); Nexlel and 
AI.1 IF1 
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Findings of Fact 

I. The wireless industry. its customary practices, its ucual customer base, and 

Nextcl's desire not to obtain state LJSF money create an unusual situation. 

2 I t  is reasonable to adopt different ETC eligibility requirements and obligations for 

Nextel than specified by Wis. Admin. Code 6 PSC 160.13. 

3. I t  is reawnable to require Nextel to meet only the federal requirements for ETC 

status i n  order to be eligible for ETC designation. 

4. 

under federal law. 

5 .  

I t  is reasonable to relieve Nextel trom ETC obligations other than those imposed 

I t  is reasonable to require that Nextel not apply for state USFfunds and that if  i t  

ever doez, all stdte requirements for and obligations of ETC status shall again be applicable to it.  

6. 

7. 

Nextel meets the federal requirements for ETC designation. 

I t  is in (he public interest to designate Nextel as a n  ETC in certain areas served by 

rural telephone companies. 

8. It is reasonable to grant Nextel ETC status in the non-rural wire centers indicated 

in  ils application, to the extent that the wire centers are located within the state. 

0 I t  IS reasonable to grant Nextcl ETC status i n  (he areas for which i t  has requested 

such designation wherc the request includes the entire territory of a rural telephone company, to 

thc extent such areas are located within the state. 

I O .  I t  is reasonable to grant Nextel ETC status i n  the areas for which it has requested 

w c h  designation where the request does not include the entire territory o f a  rural telephone 

coi~ipany, to the cxtent Ihc areas are localed within the state, conditioned upon the Federal 

Communicationz, Commission (FCC) approving the use of the smaller areas. 

2 



Dockei 80x1-TI-101 

Conclusions of Law 

Thc Commission ha.; jurisdiction a n d  authority under Wis. Stats. 00 196.02, 196.218 and 

IYh.395, Wis. Admin Code ch. PSC 160; 47 U.S.C. 5s 214 and 254; and other pertinent 

proviwns of thc Telecommunications Act of 1996, to mdke the above Findings of Fact and to 

i w c  ihis Ordei. 

The law does not require the Commission conduct a hearing i n  this docket as requested 

by the CUB: CenturyTel, Inc , and TDS Telecom Corporation; and the WSTA Small Company 

Comniillcc and WSTA ILEC Division. 

I f  motice and opportunity tor hearing" as pro\ided by U'is. Stat. 4 196.50(2)(f) is 

applicable in this case, or if process is due to the current ETCs in the rural areas at  issue on any 

other basis. the Notice Requesting Conimentc, dated September 12, 2003, satisfies this 

rrquircment. 

Opinion 

On December 20, 2002, the Commissioii granted the U.S. Cellular ETC status as applied 

Cor in Dockct No.  8225-TI- 102. Applic'umn of United Stute.5 Crlldur Corporutior? fvr 

De~ignu/ron U A  un El rph le r('le'LOnimiiiiiCUtion.\ Currier / t i  Wiscnnszn, Docket No. 8225-TI- 102, 

2002 WL 32081608, (Wisconsin Public Service Commission, December 20, 2002). The instant 

'ipplicatian is substantively similar to the application of U S .  Cellular. The Commission 

rcaffirms its decision in Dockct No. 8225-TI- 102 and relics on the opinion issued in the Final 

Decixion i n  that dockel, to approve Nextel's application. 

FTC status was created by the FCC, and codified in  47 U.S.C. 9 214(e)(2). Under FCC 

rules, the State commissions are required to deslgnale providers as ETCs. 47 U.S.C. 5 214(e)(2), 

47 C F-.R. 5 54.201(b). Designation as an ETC is required if a provider IS  to receive federal 

3 
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universal service funding. ETC designation is also required to receive funding horn some, but 

not all ,  \late universal service prograins. 

The FCC established a set of minimum criteria that all ETCs must meet. These are 

codified in the federal rules. 47 U.S.C. 

Telecoiiiinunications Acl states that "Statcs may adopt regulations not inconsistent with the 

Commission's rules to preserve and advance universal senice." 47 U.S.C S: 254(f). A court 

upheld the states' right to impose additional conditioiis on ETCs in Texus Office of Public Utility 

Cou)iw/ I >  FCC, 1x3 F.3d 393, 418 (5Ih Cir. 1999). While states must designate multiple ETCs 

if more than one provider mects the requirements and requests that status i n  a non-rural area, i t  

inu',L detcrmine that it is  in thc public interest before designating more t h a n  one ETC in a rural 

drerl. 47 C.F.R 8 54.201. The Commission ha5 already designated one ETC i n  each rural area. 

214(e)(l), 47 C F.R. 54.101(a). The 1996 

In the year 2000, the Commission promulgated rules covering ETC designations and 

requirements in Wisconsin. Wis. Admin. Code 6 PSC 160.13. Those rules govern the process 

Cor ETC designation and set forth a ni inimum set of requirements for providers seeking ETC 

dcsignalion from the Commission. The application filed by Nextel asks that i t  be designated as 

'in ETC lor federal purposes only. 11 states tha t  i t  is not seeking designation as a n  ETC for state 

purposcs and, therefore, is not required to ineel the additional state requirements. 
\I 

States niust  examine the federal requirernenls, but are allowed to create additional 

requirements b'isconsin has done so 

clarify and expand upon the more basic FCC rules. There is no provision in the rule for 

tlchignalion us  a11 ETC lor federal purposes only. Tf a provider seeks to be designated as an ETC, 

i t  mu\t tollow the procedures and requirements i n  Wis. Admin. Code 3 PSC 160.13 and, if such 

I'he Commission's requirements for ETC designation 

4 



Dockct 8081 -TIL10 I 

a dchignation is granted, that de~ignation serve$ to qualify the provider for both state and federal 

universal service funding. However, WI\. Admin. Code § PSC 160.01(2)(b) provides that: 

Nothing in this chapter shall preclude special and individual consideration being 
given lo exceptional or unusual  situations and upon due investigation of the facts 
and circumstances involved, the adoption or  requirements a5 to individual 
providers or services that may be lesser, grealer, other or different than those 
provided in this chapter. 

Nexlel’s request tbr ETC status prescnts an unusual h a t i o n .  The wireless industry, its 

customary practices, and its usual cuqtomer base are quite different than those of wireline 

companies Addilionally, Nexiel has stated [hat i t  has no desire lo  obtain state USF money. The 

Coinmission finds thal under the particular circumstances of this case, i t  is reasonable to adopt 

difiereiit ETC requirements for Nextel to meet, and to grant ETC status to Nextel with certain 

lirnitalion~ 

Because Nextel only wishes to obtain federal USF support, the Commission shall adopt 

Ihe federal requirements for ETC stalus as the requirements that Nextel must meet to obtain ETC 

statu\ .  The kderal requirements are found in 47 U.S C. 5 214(e)(l) a n d  47 C.F.R. 

$5 %.IOl(a) ,  54.405 and 54.411. Further, the Commi\sion relieves Nextel from ETC 

obligation.; othcr than those imposcd under federal law. However, since Nextel will not be 

Tubjcct to the state requirements and state obligalions, the Commission requires that Nextel not 

apply for state USF money. If Nextel ever docs apply for state USF money, then all of the slate 

requircmcnts for and obligations of ETC status shall again be applicable to Nextel. 

The Commiwon finds that Nextel ha5 met the requirements for ETC designation; it will 

ofler supported service to all customers i n  i t<  designation areas and will advertise these services. 

In the FCC Declaratory Ru l ing  I n  the Muller OJ Federul-Stute Joint Board on Unlversul Servlce, 

We!ter/l Wweli,.\\ Corporutlon l’rlition for I’reonplioii 01 un Order ofihe Soiiih Dukoiu Public 
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U / ! h / c s  Comrni.wo~z, FCC 00-248 (released 8/10/00), par. 24 (South Dakota Decision) Ihe FCC 

has alated: 

.4 ncw entrant can make a reasonable demonstration to the state 
commisbion of its capability and commitment to provide universal service without 
the actual provision of the proposed service. There are several possible methods 
f u r  doing so, including, but not limited to: ( I )  a description of the proposed 
service technology, as supported by appropriate submissions; (2) a demonstration 
of the extent to which the carrier may otherwise be providing telecommunications 
services within the state, (3) a description of the extent to which the carrier has 
cntrred into interconncction and rcsale agreements; or, (4) a sworn affidavit 
signed by a representative of Ihe carrier to ensure compliance with the obligation 
to offer and advertise the supported services. 

If t h i \  is sufficient for a new entrant, I t  would seem lo be even more so for someone who has 

already <tarred to serve portions of  the exchanges. Nextel submitted a n  affidavit ensuring 

compliance and, as mentioned earlier, is not only providing service in other areas of the state but 

also i n  parts of Ihe areas for which i l  has requested ETC status. 

The Commission finds that Nextel meets the requirement to offer service to all requesting 

customers. [t has stated i n  its application and comments that i t  will do so. Many filing 

coinmenis argue t h a t  the applicant will no1 provide scrvice to all customers in the indicated 

exchanges and rhus, because of  the issue of-cellular shadows," the applicant will not meet the 

same standard that is applied to uireline probiders. Houever. this is a case where ..the devil is in 

the details 

who might not otherwise be served at affordable rates by a competitive market still receive 

service. However, like for wireline companies, access to high cost assistance i s  what helps 

cnwre t h a t  service is provided. For Nextel, a c c c s  to high cost assistance is exactly what will 

mahe expanding service to customers requesting service in  the areas for which i t  is designated as 

.. 
I t  is true that the purpose of universal service programs is to ensure that customers 

an t,: IC "commerciall\ reasonable" or "economlcally Ieasible." As the FCC has said: 

6 
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A new entrant, once designated as an ETC, is required, as the incumbent is 
required, tc) extend its network to serve new customers upon reasonable request. 
Soulh Dakota Decision, par. 17. 

Ncxtel, like wircliiie ETCs, must fulfill this mandaie, and access to high cost funding is what will 

help make doing so possible The issue of-dead spots" is not significanrly different from a 

wireline ETC that does not have its own lines i n  a portion of an exchange, perhaps a newly 

developcd area. After obtaining a reasonable request for service, the wireline is required to f ind 

a way lo offer service, either through extending its own facilities or other options. So too, Nextel 

must he given a reasonable opportunity to provide service to requesting customers, whether 

through expansion of its owii facilities or wme other method. 

Nexlel has a l w  stated in its affidavit, application, and comments that i t  will advertise the 

214(c)(l)(B), including the availability of low dr<ignalcd \ervices as required under 47 U.S.C. 

incoine programs. 

Other ohjeclions to Nextel's designation focus on an alleged inabdity to meet certain 

PSC 160.13. These are moot, however, additional htdte  requirement(; in Wis. Admin Code 

since the Commission has adopted different requirements for Nextel. 

Somc of the exchanges for which Nexlel seeks ETC status are served by non-rural ILECs 

(SBC or Verizon). Under Wis. Admin. Code $ PSC lh0.13(3) and 47 U.S.C. $ 25 l(e)(2), the 

Corninision must designate multiple ETCs in areas served by such non-rural companies. 

However, the Commission may only dcsignate multiple ETCs i n  an area served by a rural 

company if designaling morc than onc ETC is i n  the public interest. Some of the exchanges for 

which Nextel seeks ETC status are  5erved by rural telephone companies. 

7 
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The Coinmission finds that dcsignat~ng Nextel as a n  additional ETC in  these areas is in 

the public interest In its determination, the Commission is guided by the Wis. Stat. §196.03(6) 

factor\ to consider when making a public interest determination: 

la )  Promotion and preservation of competition consistent with ch. 133 and 

(b) Promotion o f  consumer choice. 
(c) Impact on the quality of life for the public, including privacy 

(d) Promotion of universal scrvice. 
(e) Promotion of economic development, including telecommunications 

infrartructure deployment. 
(9 Promotion oi erficicncy and productivity. 
(g) Promotion of telecommunications services in geographical areas with 

diverse income or racial populations. 

s. 196.219. 

considerations. 

The Coinmission finds that designating Nextel as an ETC in areas served by rural 

coiiipaiiics will increase competition in those areas and, so, will increase consumer choice. 

While i t  is true that Nextel IS currently serving i n  at least some of these areas, the availability of 

high cost support for infrastructure deployment will allow Nextel to expand its availability i n  

Lhcsc area\. Further, designation of aiiother ETC may  spur ILEC infrastructure deployment and 

encouragc further efficiencies and productivity gains. Additional infrastructure deployment, 

additional consumer choices, the cffccls o l  competition, the provision of new technologies, a 

inobility option and increased local calling area\ will benefit consumers and improve the quality 

of life for affected citizens of Wisconsin. As a result, the Commission finds that i t  is in the 

public interest to designate Nextel as an  ETC in the areas served by rural telephone companies 

for which i t  h a \  requested such designation.' 

The areas for which Nextel is granted ETC status vary. Wis. Admin. Code 5 PSC 

160.13(2) stales tha t  the areas in which a provider shall bc designated as an ETC depend on the 

Eigliiccn iilher b l a l ~  cornrniwons and ihe FCC have apprc1vr.d wirelcas ETC applicauona a\ recond ETCs in rural 
rlred\ on \irnilrii ground> 

8 



Dockel 808 I -Tl-lOl 

nature of the ILLC <erving that area. If the ILEC IS a non-rural telephone company, the 

designation area is the ILEC's wirc center. The FCC ha5 urged states not to require that 

colrlpetitive ETCs be required to offer service in the entire territory of large ILECs. It  has found 

thal wch a requiremenl could hc a barricr to entry Report und Order In rhe Mutter of Federul- 

Siuro.1onzt Bourd on U n i v e r d  Scrvicc. FCC 97-157 (released 518lY7) pars. 176-177 (First 

Report and Order). Wisconsin's rule provision resolves [his federal concern. As a result, Nextel 

I C  granted ETC status in the SBC and Verizon wire centers for which i t  requested such status, to 

the cxtenl that such wire centers arc located within the state. 

Wis. Admin. Code $ PSC 160.13(2) provides that if the ILEC is a rural telephone 

company, the ETC designation area is different. For an area served by a rural telephone 

compaiiy, thc designation area is generally the entire territory (study area) of that rural company. 

A smiillcr designation area is prohibited unless the Cornmission designates and the FCC 

approvcs a smaller area. 47 C.F.R 5 54.207(b). Nextel's application contained a list of rural 

telephone company areas for which i t  requeqted ETC status. Attachment B, prepared by the 

Commistion, show the rural  areas tor which it believes Nextel is seeking ETC status. If t h ~ s  list 

I S  iiot accurate. Nextel is ordered lo submit 10 the Commission a revised list, i n  the same format 

as the attachment to this order, by October 3 I ,  2003. 

The Commission also grants ETC status to Nextel i n  the areas for which i t  is seeking 

de\igiiation lor the entire territory of a rural tclcphone company, to the exlent that such 

exchange< dre located within the state. Finally, where Nextel is asking for ETC designation in 

w m u ,  bur not all ,  par& of the territory of a rura l  telephone company, [he Cornrnrssion 

conditionally grants ETC Statu5 in the areas tor which Nextel has requested such designation, to 

the extent that such exchanges are located within the slate. However, Nextel must apply i o  the 



FCC for approval of the use of a smaller arca in  such a designation. 47 C.F.R. 9 54.207(~)(1). If 

thc FCC approves use of the smaller area, then Nextel's F l C  status for  the smaller area(s) 

bccomcs eticctive. If the FCC does not approve use o f  the smaller area(s), then Nextel's 

conditional ETC \tatus for cuch an area 15 void. In such a case, if Nextel determines that i t  then 

wants 10 apply for ETC status i n  the entire territory of the rural company, i t  may submit a new 

applicalion requesting such designation. 

Tlic Commission grants this conditional statu5 after having considered the changing 

markel and the reason why the limitations on ETC designation in rural areas was created 

Originall>. there werc concerns about "cherry picking" or "cream skimming." A t  that time, the 

USF wpporl  was averaged acro5x a l l  l ines served by a provider within i t c  study area. The per 

Iinc support was thc same throughout the study area. The conceTn was that compelitive 

companies might ask [or ETC designation in the parts of a rural company's territory that cost less 

to serve. I t  could thereby receive the averagcd federal high-cost assistance while only serving 

the Iow-co\t areas of the territory, while the ILEC received federal high-cost assistance but had 

to servc the entire territory, including the high-cost areas. First Report and Order, par. 189. As a 

r e w l t .  the FCC found that u i i l e ~ s  othcrwiw approved by both the state and the FCC, a competitor 

v x k i n g  ETC sli itu\ in the territory of a rural company must commit to serving the entire 

territory First Reporl and Order, par. 189. 

However, since that time, the USF funding mechanisms have changed. Currently, a 

compctitive ETC gets the sanic amount ol federal high-cost assistance per line as the ILEC. An 

ILEC has ihc option to target the fedcral high-cost aswlance i t  receives so that i t  receives more 

USF money per linc in the parts of the territory where it costs more to provide service, and less 

fedcral USF money in  the parts of the territory where i t  costs less to provide service. In the 
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Mtrtwt of Mulrl-A.,.\ociutioti Group (MAG) l'lun, FCC 0 1-157 (released 5/23/01), par. 147. 

(MAC Ordcr) Since the competitive ETC receives the same per line amount as the ILEC, i f i t  

chuosc< lo only serve the lower cost parts o f  the territory, then ii receives only the lower amount 

ot 'kderal LlSF ~noney. As a result. as recognized by the FCC, the concerns about "cherry 

picking" and "cream skimming" are largely moot. I n  the Muner ofaecotlszderutron of Western 

I.t'ir-eIc.u C 'orjioru/ion '.\ De.tignuntrrron u\ tin Eligible Ti~/ecommunica/ions Currier in the Stute of 

M.-,onriri~, FCC 01-31 1 (relca\ed l O / I h / O I ) ,  par I ? .  

I n  thc MAG Order, rural telcphone companies were given the opportunity to choose a 

diraggregation and targeting method or to not divaggregate and target USF support. MAG 

Ordcr, par\. 147-154. Companies were allowed to choose one of three targeting paths. Some of 

the companies in whose territory Ncxtel i\ vxking ETC designation chose Path One (no 

targeting) and some chose Path Three (targeting). If a competitive ETC is  named in  all, or part, 

of thc servicc territory of a rural company, that company may ask the Commission to allow i t  to 

chome another Path. The FCC believed that state involvement in  path changes gave competitors 

w i n e  ccrtainty as to the amount of pcr line support available while preventing a rural company 

trnm choosing or moving to a diffcrent path for anti-competitive reasons. MAG Order, par. 153. 

Some of the companies in whose territory Nextcl i s  seeking ETC designation have disaggregated 

and targeted USF support, and some have not. However, the Commission may allow a company 

to change paths when a competit iw L1.C i s  designated in a rural company's territory. 

Requebts for Hearing 

In accordance with the Nolicc Requesting Comments, dated Seplember 12, 2003, the 

C o m m i s w n  received eight filings, four of which requested, on various grounds, the Commission 

conduct a contested case hearing belhre deliberation o f  thc application. CenturyTel, Inc. and 
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TDS Telecom Corporation claimed il right to a hearing under Wis. Admin. Code 0 PSC 

100.13(3) and  Wis. Stat. 5 227.42. WSTA Small Company Committee and WSTA ILEC 

Divisioii also suggested that the Commission should hold a contested case hearing. Citizens 

Ut i l i ly  E3oard (CUB) also claimed a right to a hearing under Wis. Stat. 5 227.42. The law, 

however, docs no1 require the Commission conduct a hearing in  this docket as requested. 

Furthcrniore. i f  "notice and opportunity for hearing" as provided by Wis. Stat. 4 196.50(2)(f) is 

applicable i n  this case, or if process I \  due to the currcnt ETCs in the rural areas at issue on any 

other basis, Ihc Notice Requesting Comments, dated September 12, 2003, satisfies this 

requirement 

CenturyTel, Inc. and TDS Telecom Corporation claimed a right to a hearing under 

Wi5 Admin. Code $ PSC 160.13(3) and Wis. Stat. 

Wis. Admin. Code $ PSC 160.13 (3) states: 

227.42. 

For an area served by an incumbent local exchange service provider that is 
a rural tclephone company, the commission may only designate a n  additional 
eligible telecommunications carrier after finding that the public interest requires 
multiple eligible telecommunicdtion5 carriers, pursuant to federal law and 
5 .  LY6.50 (2). Stats. For an area served by an incumbent local exchange service 
provider that is not a rural ielephone company, the commission may designate an 
addilioiial eligible telecommunications carrier without making such a finding. 

Wi\. Stat. $ 196.50(2), designates the process lo certify a telecommunications utility 

Wis Stat. 5 196 50(2). states in part. .. 

applicaiit posscsse\ sufficient technical, financial and managerial resources to provide 

telecoinniunlcations service to any person uithin the identified geographic area .' According to 

the rule and htalute i l  would appear that notice a n d  opportunily for hearing is a required 

procedure in the instant casc 

after notice and opportunity for hearing. that the 

12 
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Wis. Stdl .  $ l96.50(2), however, docs not apply to an application for ETC status of a 

wircless company to be an additional ETC iii a rura l  area. Wis. Stai. 9 196.202,’ expressly 

r c h c k  Cominission jurisdiction over wireless provider<. This statute prevents the Commission 

from applying illmosl evcry provision of Wis ch. 196, to wireless providers, except for 

Wis. Stat. 

designale (cellular] providers as eligible to receive universal service funding under both the 

lcderal and statc universal service fund programs.” Wis. Stat. 

tclecoinniuiiications providers contribute to the Wisconsin Universal Service Fund (WUSF). 

(Wirelev, providers currently havc bcen exempted.) This section, however, is wholly unrelated 

10 Ihc requirements lor eligibility to receive inoney from the WUSF and, otherwise, unrelated to 

t h i s  case.’ 

19h.21X(3).4 This section only applies if. “the commission promulgates rules that 

196.21 8(3), mandates 

The Commission cannot apply Wis. Stat. § 196.50(2), to wireless providers. The 

Cornmission, therefore, cannot proceed under Wis. Stat. ,$ l96..50(2)(f), when evaluating the 

’ W I \  SlaL I96 202, s~a le \  

Exemption of  commercial mobile radio service providers. (2) Scope of regulation. 
A commciui l l  iiiobile radio \crvice provider IS iioi whjecr 10 

e v ~ e p i  a\ provided in %h_m. and cxcepi ihdl a cwnmercial mobile radio w v i c e  
provider 15 w b l c c i  111 s 106 218 (31 i i  ihe commission promulgales rules ihai designate 
comnlercial mohilc radio w r v i w  provider\ d \  cligiblc lo rcccivc universal Service 
lunding uiider hii ih  lhc Icdcral and \ialc univcr\al service h n d  programs l r l h c  
cnmmis>ion promulgaicr \uch rule\. ‘4 coinnicrcial mobile radio service providcr Fhal l  
rcspund, subjeci to thc protccuon 1 1 1  Llie commercial mobile radio .;crvice provider’s 
cornpeii i ivc inlormalion, 10 a l l  rcdwlndhlc rcquc\ls lor  intormalion ahoui 11s operation.; in 
1111, \idle I rom ihc uimnii \ \ ioi i  nccc\sdry 10 ,idminisler lhe univcr\dl service tund 
(5) Billing. A commcrcinl niobilc radio \crvicc provider may no1 charge a cublOmcr tor 
.in i nu )n ip lek  ~ i i l l  

or ihis chapter, 

’ Wib Sld i  5 196 218 (3 ) .  siaics. in par1 

Contributions to the fund. (a) I h c c p ~  as provided i n  d, [he commission .ihall 
rcqulrc dl l  telecimrnunlcalionz pruvidcr, 1 0  coniribuic I o  ihe universal scrvlcc fund 
heginning on January 1. 1996 ddermincd h) rhc c<immi\sitr under par ( i l )  4 

’ Llkc Ihc L~gih ld lurc ,  Congress hd:. dlsu luniicd lhe \laic role in regulaling on w~reIc(h carriers. 47 U S.C. 
4 .;??(C )(?I- Baslien v.  AT&T Wireless Services, fnc., 205 F .;d VX3 ( 7 t h  Cir. 2000) 

13 



ETC dpplication of d wireless provider. As a matter of law, the reference to Wis. Stat. 

9 IYO.j0(2)(b)(t), in Wis. Admin Code 

wireless providers, including Nextel 

PSC 160.13, cannot apply to ETC applications of 

Wis. Slat S 227.42 provides a right to a hearing, treated as a contested case, to any  person 

filing a written request for ;I hearing with an agency who meets the following four part test: 

(a) A subslantial interest of the person is injured i n  fact or threatened with injury 
by agency action or inaction; 

(b) There is no evidence of legisliitive intent t h a t  the interest is not to be 
protected; 

(c) The injury 10 the person requesting a hearing is different in kind or degree 
from injury to the public caused by the agency action or inaction; and 

(d) There is a dispute of material lacr. 

CenturyTeI, Inc. and TDS Telecom Corporation own local exchange telephone 

compdnies that provide essential telecommunications service as ETCs in the rural areas 

at issue. These companies are competilors of Nextel. On this basis, these companies 

claim lhcy have a substantial interest protected by law, and will suffer special injury 

ha\ed on the ETC deGgnation of Nexlel. Federal law and state law, however, do not 

create a substantial, or properly, intere5t i n  cxclusive ETC status for incumbent rural 

ET& AIctzco Cornmiinicuriori\ 1'. FCC, 201 F.3d 608 (2000) (-'The purpose of 

universal service is to benefit the customer, no1 the carrier."): WfTA v. WUTA, 65 P.3d 

319 (2003), " I n  ~ A p p l i ~ u t i o ~ r  of CCC L i t m w  Corp., 647 N.W.2d 45, 52, 264 Neb. 

167, I77 (2002)." ("lrlather. customerr' inleresl, not competitors'. should control 

agencies' decisions affecting universal service" and that -[t]he Telecommunications Act 

does not mention protecting the private inierem of incumbent rural carriers, who are 

oftcn exclusive ETCs simply by default as Ihe sole service provider operating in a 

14 



Dochct X081-TI-101 

particular arca.") See U I W ,  Siut(. cx rd .  I "  Nar. Bunk 11. M&l Peoples Bunk, Y5 Wis. 2d 

303, 3 I I (10x0). (Economic in jury  as the result of lawful competition does not confer 

standing.), MCI T ~ ~ l ~ ~ ~ u m m u n r c u r ~ o r r \  11. I'uh Sen.  Comm., 164 WIS. 2d 489, 496, 476 

N W.2d S75 (Ct. App. 1991); and Wisconvrr Powel- & Light v. PSC, 45 Wis. 2d 253 

( I'W)) ( "  

ofthe consuming public rather than the competing utilities.") 

the predominani purpose underlying the public utilities Ian is the protection 

I n  addition, these companies also claim that granting Nextel ETC status will 

reduce Ihc amount of USF funds available Lo the public. As explained above, such result 

does not injure companies' protected interest. As explained below, increasing the 

number of carriers eligible for federal USF money will increase the amount of federal 

USt dollars brought into Wisconsin. .Moreover, companies' claim is entirely 

speculative. 

WSTA Small Company Committee and  WSTA ILEC Division also suggested that the 

Coinmi\sioii should hold a contested casc hearing. These organizations represent local exchange 

telephonc companies that provide essential telecommunications service as ETCs in the rural 

areas a1 issuc who are competitor5 of Nextel. The% comments suggest the Commission hold a 

conlestcd case Ilearing. These organizations, however, did not invoke Wis. Stat. 5 227.42 or 

atlenipt to apply the standards therein. Had thew organizalions claimed such a right to a hearing 

under Wih Stat $ 227.42, the samc analysis would apply to them as described for the 

CeiiluryTel, Inc. and TDS Telecom Corporation claim. 

CUB also claims a right to a hearing under Wis. Stat. 0 227.42. CUB further 

reque<ts lhat the Commission consolidate ten pending ETC applications of wireless 

providers into one contested case for investigation of common issues. 
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CUB asserts i t  has a substantial intercst protected by law, and will suffer special 

in ju r )  b ~ d  on the ETC deGgnation ol"extel because i t  claims to represent customers 

i i i  rhe geographic area in which thc applicant seeks ETC designation. As customers of 

the current ETC i n  tha t  area, and as payees into thc universal service fund, its members 

havc ii subslantial interest that fund money is no1 wasted through certification of an 

iiiappropriatc carrier The federal USF, however, provides a benefit to customers 

through the assistance of carriers who commit to providing service in high-cost areas. 

Thc designation of more than one ETC i n  a particular high-cost area allows more 

carriers providing service in rural Wisconsin, such as Nextel, to tap into money collected 

on a nation-wide basis so t h a t  more services and more provider choices can be afforded 

to these custoniers. As such, far from threatening their subsiantial interests, ETC 

designation, like the instant one, necessarily provideq a benefit to customers. On this 

basis. a hearing was not required by CUH's request. 

CUB asserted that i t  meets the standards of Wis. Stat. 9 227.42(1)(d), because i t  

disputes the factual assertions madc hy the applicant that allowing it to receive ETC 

stillus will further the public interest by bringing the benefits of competition to 

underserved marketplaces and ihar the application provides !he Commission with 

enough information regarding what scrvices will be offered and at what cost to support i t  

claim< ETC deqignation is i i i  the public interest. Thesc assertions amount to a 

generali~etl challenge regarding the sufficiency of Nextel's application. A hearing. 

however, is not required on such basis. Wis. Stat. 5 227.42(1), contemplates that a 

rcquester provide some showing that il meet< the four part test. CUB fails to present any 
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facts that either contradict the assertions of the applicant or demonstrate that any of 

C ' l l  8 ' s  alleged deficiencies in the application are Fact-bawd and material. 

All filers requesting a hearing state or allude to the cumulaiive effect of granting 

the Len pcnding wireless ETC applications as an appropriate issue in this docket. The 

Commi%ion, however, has not consolidaled these applications into one case. The ETC 

de\ignaiion process i s  based on ihe application o f  an individual carrier to the standards 

Wis. Admin. Code $ PSC 160.13. Issues regarding the cumulative impact of this 

decision, and decisions like i t ,  are not hefore the Commission. 

l h c  law does not require the Corninis ion conduct a hearing in  this docket. 1f"notice and 

opporlunity for hearing" as proi ided by Wis. Stat 5 196.50(2)(f) i s  applicable in this case. or i f  

proce\s i s  duc to the current ETCs in the rural areas a t  issue on any other basis, the Notice 

Requesting Comments, dated Septcmber 12, 2003, satisfies this requirement. Wuste 

Muuu,qwienr of W i s t o n m  I' D N R ,  128 Wis. 2d 59, 78, 381 N.W.2d 318 (1985). (An 

appropriate "opportunity [or hearing" may be exclusixely through written comments.) 

Order 

1. Nex te l  15 granted ETC statu5 in the non-rural wire centers indicated in i ts  application, to 

thc exlent the wire cenlers are localed within the state. 

2. Nexte l  IS granted ETC status in  the area\ for which il has requested such designation 

where thc request includes [he entire territory of a rural telephone company, to the extent the 

area$ arc located within the state. 

3 .  Nexiel is granted ETC status in the areaa lor which i t  has requested such designation 

where the request does no1 include Ihe entire territory ot a rural telephone company, to the extent 
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